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Abstract
The Labor Law in China, enacted in 1994, was the first statute in China to stipulate
dismissal protections. The Employment Contract Law, a more recent law that went into effect in
January 2008, strengthened Chinese dismissal protections. For example, in the summary
termination about the misconduct, this law only allows six instances for termination, and if a
misconduct committed by an employee is not covered in these six instances, it is hard for an
employer to discharge this employee legally.
In contrast, America has a more flexible employment law. In America, the doctrine of
dismissal is dominated by the presumption of at will employment which means that, absent express
contractual protection, an employer is free to discharge individuals whether for reasonable or
unreasonable cause, or no cause at all. Over the past fifty years American legislatures have enacted
some statutory protections, for example the Civil Rights Act that prohibits employers from
discriminatory discharge, and courts have developed three important common law exceptions to
the at will doctrine. Nevertheless, the employment at will doctrine still has big influence on
American employment law.
Dismissal protection profoundly affects such areas as the creation of more jobs, job
turnover, recruitment, and skills training. Excessive protection will limit a company’s autonomy
to hire and fire, and can decrease the company’s efficiency as it increases adjustment costs. On the
other hand, if protections are too weak, employees cannot have enough job security, which is
economically and psychologically important for employees. Abuse of management discretion in
arbitrary or discriminatory firings is also inefficient.

vi

In this dissertation, I will introduce the current situation of dismissal protections in China
first. I will argue the dismissal protections in China are very rigid, and I will analyze the reason
for this rigidity and its consequences. Meanwhile, the protections against discrimination and
whistle-blower retaliation are lacking in China. Then, I will survey the legal development of
dismissal protections in America, and discuss the importance of these protections. In the end, I
will offer a reform proposition for dismissal protections in China that keep a balance between
protecting the right of workers and preserving the autonomy and flexibility of companies.
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I. INTRODUCTON
This year marks the tenth anniversary of implementation of the Employment Contract Law1
in China. This act provides employees very strict protections, especially protections against
employers’ abusive dismissal. For example, in the section on summary termination for misconduct,
this law only allows six instances for termination, and if a misconduct committed by an employee
is not covered one of these six instances, it is hard for an employer to legally discharge the
employee. Additionally, for an employee who proves incompetent for the job, the law requires the
employer to provide more training or adjust his or her position, and the employer can only
discharge the employee if he or she is still found to be incompetent. In the case of mass redundancy,
the law also imposes many restrictions, such as giving priority to employees who signed non-fixed
contracts to be retained by the company.
There is wide consensus that labor and employment law should restrain employers’ abusive
power. Abusive or arbitrary discharge serves only narrow and unproductive managerial interests
imposing costs and inefficiencies on firms, workers and society. Abusive or arbitrary employer
power also needlessly subjugates employees in their work relationship. However, many scholars
also argue that excessive labor law protection may bring a negative result. Throughout the drafting
process of the Employment Contract Law, Baohua Dong warned that too strict protections would
restrain employers’ managerial autonomy on employment decision and increase their compliance
cost, which lead to their lower willingness to hire employees 2 . After the passage of the
Employment Contract Law, Yijiang Wang argued that the exemption of dismissal protection for

1

Zhonghua Renmin Gongheguo Laodong Hetong Fa (中华人民共和国劳动合同法) [Employment Contract Law
(P.R.C.)] (promulgated by the Standing Comm. Nat’l. People’s Cong., June 29, 2007, effective Jan. 1, 2008)
STANDING COMM. NAT’L PEOPLE’S CONG. GAZ. (P.R.C.). [hereinafter Employment Contract Law]
2
Dong Baohua (董保华), Xi Laodong Hetong Fa de Jiben Dingwei (析劳动合同法的基本定位), [The Position of
the Employment Contract Law], 3 Fashang Yanjiu, (法商研究), [STUD. L. & BUS.] 31 (2006).
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small businesses was lacking in the act, which would harm the flexible operation of small
businesses3.
Another round of criticism of employment protections occurred two years ago, when China
initiated the supply-side reform. The supply-side reform planned to scale back the role of
government in businesses and relieve the burden of regulation on enterprises, including decreasing
the tax rate. As another measure to reduce the burden of regulation on the companies, many
officials in central and local governments, academics and entrepreneurs appealed to the Congress
to revise the Employment Contract Law, especially on the dismissal protection part. For example,
then Finance Minister Jiwei Lou criticized the Employment Contract Law on national TV, saying
that “for enterprises and employees, the extent of protection afforded by the Employment Contract
Law is unbalanced,” and overprotection of employees may make employers unwilling to create
jobs.4
In academia, many scholars have proposed suggestions for the revision of dismissal
protection. In terms of the framework of dismissal protection, Baohua Dong advised using “social
justification theory” to redesign the dismissal protection.5 Regarding the specific clause, Jun Zhu6
discussed the rigidity of current summary termination, and proposed that employers have more

Wang Yijiang (王一江), Yuqing Dui Zhongxiao Qiye Mianchu Laodong Hetong Fa (吁请对中小企业免除劳动合
同法), [Call on an Exemption of Employment Contract Law on Small Businesses], Xinlang Wang (新浪网), (Feb.
3

17, 2008), http://ckgsb.edu.cn/faculty/article/detail/157/2641.html (last visited June 1, 2018).
4
China's Finance Minister criticizes labor law on live TV, China Daily (Mar. 08, 2016),
http://www.chinadaily.com.cn/business/2016-03/08/content_23780764.htm
5
Dong Baohua (董保华), Laodong Guanxi Jiegu Guanzhi he Zizhi Zhibian (我国劳动关系解雇制度的自治与管制
之辨), [the Debate on the autonomy and Regulation on Dismissal Protection in China], 4 Zhengzhi yu Falv (政治与
法律), [POL. SCI. & L.] 112, 117 (2017).
6
Zhu Jun (朱军), Xiufa Beijing Laodong Hetong Fa Di 39 Tiao Xiugai Gouxiang (修法背景下《劳动合同法》第
39 条的修订构想) [Proposal for Revision of Article 39 of the Employment Contract Law], 09 Faxue (法学) [L.
SCI.] 99 (2017).
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autonomy in the dismissal decision.7 Baohua Dong8 and Zengyi Xie9 argued companies in China
should not pay such high severance. In addition, Jing Mao’s article 10 introduced the law
concerning whistleblower in America and suggested that this system should be adopted in China.
Last but not least, Quanxing Wang, 11 Baohua Dong 12 and Qian Wang 13 argued that the
unemployment insurance should be improved if the Congress decides to reduce the dismissal
protection.
Other factors also push us to consider the urgency of alleviating the dismissal protections.
The first factor is the rapid development of non-standard employment, which is unfavorable for
employees. As Baohua Dong argued, one incentive for employers to use non-standard employment
is to circumvent the heavy dismissal protections in China.14 The second factor is automation. It
seems more and more employees will be replaced by machines and become unemployed. In this
sense, should we still insist a high employment protection for employee, since for an employer,
the more labor protection, the higher willingness to use machine to replace labor force? In China,

Ye Shan (叶姗), Lun Guyuan Buneng Shengren Gongzuo de Jiegu Guize (论雇员不能胜任工作的解雇规则) [the
Dismissal Rule for Incompetent Employee], 39 Xiandai Faxue (现代法学) [MOD. L. SCI.], 106 (2017).
8
Dong Baohua & Kong Lingming (董保华，孔令明), Jingji Buchang yu Shiye Baoxian Zhidu Chongsu, (经济补偿
与失业保险之制度重塑) [The Remodeling of the Severance and Unemployment Insurance], 1 Xueshu Jie (学术界)
[ACAD].18 (2017).
9
Xie Zengyi (谢增毅), Yonggong Chengben Shijiaoxia Laodong HetongFa Xiugai, (用工成本视角下的劳动合同
法修改),[the Revision of the Employment Contract Law from the Perspective of Labor Cost], 11 Faxue, (法学) [L.
SCI.] 66 (2017).
10
Mao Jing (毛景), Baofuxing Jiegu Rending Biaozhunji Falv Zerenzhi Gouzao (报复性解雇认定标准及法律责任
之构造) [The Definition of Retaliatory Discharge and Its Legal Responsibility], 19 Shanghai Caijing Daxue Xuebao
(上海财经大学学报) [J. SH U. FIN. & ECON.]115 (2017).
11
Wang Quanxing (王全兴), Gongjice Jiegouxing Gaigezhong Laodong Hetongfa Xiugai Wenti Sikao (供给侧结构
性改革中《劳动合同法》修改问题的思考) [Thinking the revision of the Employment Contract Law in the
Context of Supply-side Reform], 4 Gonghui Lilun Yanjiu (工会理论研究) [LAB. UNION STUD.] 4, 8 (2016).
12
Dong Baohua & Kong Lingming (董保华，孔令明), Jingji Buchang yu Shiye Baoxian Zhidu Chongsu, (经济补
偿与失业保险之制度重塑) [The Remodeling of the Severance and Unemployment Insurance], 1 Xueshu Jie (学术
界) [ACAD].18 (2017).
13
Wang Qian (王倩), Jingji Buchangjin Zhidu Xiugai Zhidu Tidai Fangan Sheji (经济补偿金制度修改的制度替代
及方案设计),[The Design of Severance Payment and its Replacement], 3 Faxue (法学) [L. SCI.] 35 (2017)
14
Dong Baohua (董保华), Laowu Paiqian Tizhong Yingyou Zhiyi (劳务派遣的题中应有之义) [The Intrinsic
Element of Labor Dispatch], 8 Tansuo YuZhengming (探索与争鸣) [EXP & FREE VIEWS] 38 (2012).
7
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Yongqian Tu suggested the dismissal protection should be decreased to slow the process of
automation so that more employees can retain their jobs.15
Based on these analyses, I will argue some dismissal protections should be repealed. For
example, in China, for an incompetent employee, the current law requires the employer to provide
training program or transfer the employee to other position before discharging him or her. I argue
employees themselves should be responsible for their basic skill for the job, and government also
can provide some help. Whether to provide training for employees is dependent on companies’
business decision, and the law cannot mandate an employer to provide such training.
In this dissertation, I will offer proposals on the revision of the Employment Contract Law
based on a comparative study on the dismissal protection between China and the United States. In
the first part, I briefly introduce the current dismissal protection system in China. I argue that the
dismissal protection in China is too rigid, and antidiscrimination in employment law has not
received enough attention. In the next second chapter, I introduce the dismissal protection in the
United States and discuss the importance and current limitations of a dismissal protection system
on employees from a theoretical standpoint. In the end, I will propose a revision of the dismissal
protection law in China. In general, China should repeal the current dismissal protection, while
adding more antidiscriminative legislation. In conclusion, China should try to find a balance
between protecting the right of employees and preserving the autonomy and flexibility of
employers. Moreover, China should try to find a balance between equity of opportunity and equity
of result for an employee.

Tu Yongqian (涂永前), Rengong Zhineng, Jiuye Jiwoguo Laodong Zhengce Fazhi Biange (人工智能、就业与我
国劳动政策法制的变革) [AI, Employment and the Reform of Labor Law in China], 1 Henan Caijing Zhengfa
Ganbu Xuebao (河南财经政法大学学报) [J. HENAN U. ECON. & L.]1, 11 (2018).
15
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II. DISMISSAL PROTECTIONS IN CHINA AND ASSOCIATED PROBLEMS
A. Legal sources in China
The sweep of law in China is broad, including statutes and administration regulation. In
China, the law of dismissal protections is embodied in the statute and governmental regulation,
and judicial interpretation by the Supreme Court.
In the early development of labor law, the main legal source was governmental regulation.
After the 1979 reform, China attempted to attract foreign investments and aimed to build a marketoriented economy. Kinglun Ngok argued that, that time of transformation from central planned
economy to market economy was not appropriate for lawmaking. In contrast, regulation was a
flexible form that could be more easily revised to fit the changing environment16.
In 1994, the Labor Law17, the first statute in the employment area, was promulgated by the
Congress. It identifies the basic rights and obligations for employers and employees, including
dismissal protection. In 2008, the Employment Contract Law took effect and clarified rights and
obligations in signing, modifying, and terminating an employment contract. Meanwhile, the State
Council and its agencies formulated administrative regulations and rules to enforce these laws. For
example, in 2008, the State Council issued the Regulation on the Implementation of the
Employment Contract Law to interpret some important clauses of the Employment Contract Law18.

16

Kinglun Ngok, The Changes of Chinese Labor Policy and Labor Legislation in the Context of Market Transition,
73 INT’L LAB. & WORK. HIST. 45, 49 (2008).
17
Zhonghua Renmin Gongheguo Laodong Fa (中华人民共和国劳动法) [Labor Law (P.R.C.)], (promulgated by the
Standing Comm. Nat’l. People’s Cong. (P.R.C.), July 5, 1994, effective Jan. 1, 1995) STANDING COMM. NAT’L
PEOPLE’S CONG. GAZ. (P.R.C.) [hereinafter Labor Law].
18
Zhonghua Renmin Gongheguo Laodong Hetong Shishi Tiaoli (中华人民共和国劳动合同法实施条
例)[Regulation on the Implementation of the Employment Contract Law (P.R.C.)] (promulgated by the State
Council (P.R.C.), No. 535, Sept. 18, 2008, effective Sept. 18, 2008).
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In addition, as the Organic Law of the People’s Courts19 stipulates, the Supreme Court in
China is the highest authority in executing judicial power and has the power to adjudicate cases,
overthrow judicial opinions decided by lower courts, and formulate internal managerial rules for
courts. For example, in 2001, the Supreme Court issued its first judicial interpretation 20 on
employment law to guide the lower courts to adjudicate the employment law case correctly and
consistently. In addition, the Court also has issued many guiding cases to help lower courts
adjudicate cases21.
Theoretically in China, only the Supreme Court itself has the power to issue judicial
interpretation of laws. However, in practice, many local courts have issued judicial interpretations.
For example, the High Court in Beijing not only issued three interpretations of the Employment
Contract Law in recent years, but also offered many interpretations in special areas such as worker
compensation and social security. The High Court in Zhejiang has also released two judicial
interpretations so far. Within Zhejiang Province, intermediate courts, such as the Intermediate
Court in Ningbo City, have also issued judicial interpretations in their own jurisdictions, as
supplementary rules to national and provincial laws and regulations.
To explain the active role of local courts, I argue that given the grand area and huge
population of China, it is costly and time-consuming for the only central government and its
legislators to regulate every detail in the employment relation. Central legislative and judicial
officers understand this point very well so that various local legal interpretations can be tolerated

Zhonghua Renm Gongheguo Fayuan Zuzhi Fa (中华人民共和国法院组织法) [Organic Law of the People’s
Republic of China (the Fourth Amendment)] (promulgated by the Standing Comm. Nat’l People’s Cong.,Aug. 31,
2006, .,Aug. 31, 2006)(Lawinfochina).
20
Zuigao Renmin Fayuan Guanyu Shenli Laodong Zhengyi Anjian ShiyongFav Ruogan Wenti De Jieshi (最高人民
法院关于审理劳动争议案件适用法律若干问题的解释) [Interpretation of the Supreme People's Court on Several
Issues about the Application of Laws for the Trial of Labor Dispute Cases](promulgated by the Sup. People’s Ct.,
Dec.16, 2008, effective Dec.31, 2008) (Lawinfochina)
21
Note. Chinese Common Law: Guiding Cases and Judicial Reform, 129 HARV. L. REV. 2213 (2016)
19

6

and even respected for a significantly long period. In addition, some local legal interpretations can
be treated as explorations for the improvement of the Employment Contract Law.

Table 1

LegislativeJudicial
Dimension

Legislative
Power

the Legal Source of Employment Law in China
Powers of the Central
Government

Powers of Subnational
Governments (Jiangsu
Province as an example)

The Employment Contract
Law

Regulation of Jiangsu
Province on the Employment
Contract

Administrative the Regulation on the
power
Implementation of the
Employment Contract Law
issued by the State Council
Judicial Power Interpretation of the Supreme
Court on Several Issues about
the Application of Laws for
the Trial of Labor Dispute
Cases

The Guiding Opinions on
the Employment Lawsuit,
issued by the Higher Court
of Jiangsu Province and the
Labor Dispute Arbitration
Committee of Jiangsu
Province

B. The dismissal protection system in China
Termination of an employee by employer can be classified into four types: termination by
consent, summary termination, mass redundancy and termination by 30 days’ notice.

1. Termination by consent
The termination by consent is very simple. An employer and an employee may terminate
their employment contract if they agree so after consultations.

7

2 Summary termination
Summary termination means an employer can discharge employees without any notice or
hearing, and the employment relationship ends immediately. There are six instances for summary
termination in China: when an employee is in the probationary period; when an employee
materially breaches a work rule; when an employee conducts a serious dereliction of duty or graft
causing substantial harm to the employer; when an employee concurrently establishes a labor
relationship with another employing unit, which seriously affects the accomplishment of the task
of the original employing unit, or refuse to rectify after the original employing unit brings the
matter to his attention; when an employee uses deception or coercion to induce the making of an
employment contract with employer, and when an employee’s criminal liability is being pursued.
The latter five circumstances are also called termination based on “misconduct issue”.
For the work rule, Article 4 of Employment Contract Law specifies that, the employer
should develop an employee handbook or manual and specify all his policies in detail. For example,
the employee handbook could stipulate that the employer can discharge an employee who is absent
from work for three days or more within a month. In addition, the handbook should be passed
through a (quasi-) democratic procedure. Employees or their representatives shall have a chance
to participate into making the employee handbook.

3. Termination by 30 days’ notice
Article 40 provides that an employer may terminate an employment contract by giving the
employee 30 days prior written notice or one month’s wage in lieu of notice. There are three
instances. First of all, the law allows a dismissal because of an employee’s illness insofar as it
relates to his or her ability to perform; the employer must show that the employee was not capable

8

of performing his or her job assignments. Second, the law allows for discharge for incompetence
or ineptitude manifested after unsuccessful efforts at further training or adjustment of the
employee’s position. Third, the law provides that, only if the objective circumstances at the end of
the employment contract change substantially so that the contract cannot be fulfilled or no
agreement about a modified work effort can be reached, a termination of employment will be
permitted on that ground.
Among the three types of terminations, the most controversial issue is how to discharge an
incompetent employee. In America, many companies introduced the method of “vitality curve” or
“rank and yank” to help manage employees. For example, under the “rank and yank” approach, a
company ranks its employees against each other, and the poorest performers would be yanked
from their jobs. In the 1980s, Jack Welch popularized the “rank and yank” at General Electric.22
Today, in China, many companies have adopted similar managerial methods, such as
lowliest place elimination and job bidding under competition. Under the lowliest place elimination,
after an employer evaluates employees’ performance, those with the lowest rate would be
discharged. Job bidding under competition means several employees compete for a vacancy inside
the company, and employees failing in the competition would be discharged. Both methods can
increase organizational productivity as employees are fearful of losing jobs and will work hard.
However, discharging an employee with the lowest rate violates the law of China. As the
Employment Contract Law stipulated, if an employee has insufficient job performance, the
employer can discharge him or her legally only after the employer provides necessary training or
position adjustment but finds the employee is still incompetent. In 2016, the Minutes of the Eighth
Work Conference of the Courts Nationwide on Civil and Commercial Trials issued by Supreme

22

Companies Revisit 'Rank and Yank' of 1980s, NPR (Dec. 2 2013),
https://www.npr.org/2013/12/02/248151316/companies-revisit-1980s-rank-and-yank.
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Court confirmed that, if an employee is discharged just because he or she ranks the lowest in the
performance evaluation, the discharge is illegal.

4. Mass redundancy
Mass redundancy was regulated in the article 40. Article 40 first defined a mass redundancy
as when a company reduces the workforce by 20 persons or more or by a number of employees
that is less than 20 but accounts for 10 percent or more of the total number of the enterprise’s
employees. Then, Article 40 stipulated that a mass redundancy is only allowed in these four
situations: (1) restructuring pursuant to the Enterprise Bankruptcy Law; (2) serious difficulties in
production or business operations; (3) the enterprise switches production, introduces a major
technological innovation or revises its business method, and, after amendment of employment
contracts, still needs to reduce its workforce; (4) a major change in the objective economic
circumstances relied upon at the time of conclusion of the employment contracts, rendering them
impossible to perform. In addition, When reducing the workforce, the employer should give
priority to those employees to retain in the company: (1) Who have executed with the employer
fixed-term employment contracts with a relatively long term; (2) who have concluded open-ended
employment contracts with the Employer; or (3) who are the only ones in their families to be
employed and whose families have an elderly person or a minor for whom they need to provide.
If an Employer that has reduced its workforce pursuant to the first paragraph hereof hires again
within six months, it shall give notice to the persons dismissed at the time of the reduction and, all
things being equal, hire them on a preferential basis.

5. Dismissal Procedures

10

According to the Employment Contract Law, before the summary termination and the
termination by 30 days’ notice takes effect, the employer should present the decision to the labor
union first. If the labor union believes the decision may violate the labor laws, administrative
statutes or the employment contract, the labor union has the right to demand that the employer
rectify the matter. The employer shall study the labor union’s opinions and notify the labor union
in writing as to the outcome of its handling of the matter. However, even though the labor union
objects to the decision, the employer has the power to make the final decision.
The procedure for the mass redundancy is more complicated. The employer should inform
the labor union or all of its employees 30 days in advance, and after considering the opinions of
the labor union or the employees, the employer then should report the mass redundancy plan to
the labor administration department.

6. Remedies
For termination by consent, termination by 30 days’ notice and mass redundancy, an
employer should pay severance to an employee. The severance is based on the number of years
worked with the employer at the rate of one month’s wage for each full year worked. Any period
of not less than six months but less than one year shall be counted as one year. The severance pay
payable to an employee for any period of less than six months shall be one-half of his monthly
wages.
If the dismissal is illegal, and an employee demands continued performance of such
contract, the employer shall continue performing the same. If the employee does not demand
continued performance of the employment contract or if continued performance of the

11

employment contract has become impossible, the employer shall pay the punitive damage that is
at twice the rate of the severance pay.

7. Employment Dispute Resolution
In 1994, the Congress passed the Labor Law, and Article 79 of the law stipulated the basic
employment dispute resolution procedure:
After an employment dispute arises, the parties may apply to the
employment dispute mediation committee of their unit for mediation; if the
mediation fails and one of the parties requests arbitration, that party may apply to
the employment dispute arbitration committee for arbitration. Either party may also
directly apply to the employment dispute arbitration committee for arbitration. If
any party is not satisfied with the decision of arbitration, the party may bring a
lawsuit to the people's court.
This employment arbitration system was modified in 2008 when the Congress enacted the
Employment Dispute Mediation and Arbitration Law 23 . The first modification was that, some
types of employment disputes cannot be brought into the court after arbitration, and these decisions
of arbitration are final.24The second modification was that, employment arbitration agencies were
required to make a judgement for each employment dispute case within 45 days as of the date
when an application for arbitration was accepted by the arbitration agency. In addition, the law
offered free employment arbitrations.

23

Zhonghua Renmin Gongheguo Laodong Zhengyi Tiaojie Zhongcai Fa (中华人民共和国劳动争议调解仲裁法)
[Labor Dispute Mediation and Arbitration Law (P.R.C.)] (promulgated by the Standing Comm. Nat’l. People’s
Cong., Dec. 29, 2007, effective May 1, 2008) STANDING COMM. NAT’L PEOPLE’S CONG. GAZ. (P.R.C.).
24
A dispute over the recovery of labor remunerations, medical expenses for a work-related injury, economic
indemnity, or compensation, in an amount not exceeding the 12-month local monthly minimum wage level; and A
dispute over the working hours, breaks and vacations, social insurance, etc., arising from the execution of state labor
standards.
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C. The characteristic of dismissal protection: rigidity
As introduced above, theoretically, there are 14 methods that an employer can legally
discharge an employee.25 However, in practice, it is not easy to discharge an employee because
there are too many requirements and little flexibility in each kind of dismissal. In addition, a
shortage of exemptions for small businesses and new restrictions on the fixed-term contract
imposes more pressures on the companies.
During the process of drafting, as I mentioned above, Baohua Dong criticized this dismissal
protection as too rigid. In the past few years, more scholars have recognized that it is very difficult
to discharge an employee in China.26 An OECD report also demonstrated that. The OECD report
collected the data from 43 countries, 27 and found that, about the strictness of employment
protection, China was in fourth place in terms of the individual and collective dismissal aspect,
and was surpassed only by Indonesia, India and Portugal.28

1. Too many requirements for dismissal
In this part, we will take the example of the dismissal of an employee who has insufficient
job performance. As introduced above, if an employer wants to discharge an incompetent

25

After the passage of the Employment Contract Law, the State Council issued the Regulation on the
Implementation of the Employment Contract Law (thereafter the Regulation on the Implement) to specify some
issues in the Employment Contract Law. In the Article 19 of the Regulation on the Implementation emphasized that,
there are 14 ways that employer can discharge employee.
26
For example: Lin Jia (林嘉), ShenShen Duidai Laodong Hetongfa Shiyufei (审慎对待《劳动合同法》的是与非)
[to Review the Employment Contract Law Right or Wrong Prudently], 8 Tansuoyu Zhengming (探索与争鸣) [EXP.
& FREE VIEWS], 56, 60 (2016). Xie Zengyi (谢增毅), Yonggong Chengben Shijiaoxia Laodong HetongFa Xiugai,
(用工成本视角下的劳动合同法修改),[the Revision of the Employment Contract Law from the Perspective of
Labor Cost], 11 Faxue, (法学) [L. SCI.] 66 (2017).
27
The 43 countries including 34 OECD countries (Austria, Austria, Belgium, Canada, Chile, Czech, Denmark,
Estonia, Finland, France, Germany, Greek, Hungary, Iceland, Ireland, Israel, Italy, Japan, Korea, Luxembourg,
Mexico, Netherland, New Zealand, Norway, Poland, Portugal, Slovak Republic, Slovenia, Spain, Sweden,
Switzerland, Turkey, the UK and the USA) and 9 non-OECD countries (Brazil, China, India, Indonesia, Russia,
South Africa, Argentina, Latvia, Saudi Arabia)
28
The OECD Report, Strictness of employment protection – individual and collective dismissals,
https://stats.oecd.org/Index.aspx?DataSetCode=EPL_OV

13

employee, this employer has to meet three requirements. First, the employer should prove this
employee is incompetent, or has insufficient job performance. Second, the employer should
demonstrate this employee has obtained more training or has been transferred to another position.
Third, the employer should justify that this employee still lacks good job performance.
Haiyan Duan, a lawyer in Zhonglun Law Firm in China, collected 329 lawsuits about
discharging incompetent employees adjudicated in the courts in Beijing, Shanghai, Guangzhou
and Shenzhen in 2015 and 2016, and found that employers’ overall win rate in the four cities is
only 7.27%. In a small number of lawsuits, employers lost because employers did not provide the
training. And in nearly half of lawsuits, employers lost because an employer provided evidence
about the incompetence of an employee, but the judge still argued that this evidence was not
enough to justify the dismissal decision.29
In the UK, Germany, Japan, Russia and Taiwan Province of China, the dismissal of the
employee who has insufficient job performance is less strict than it is in China. Dismissal decisions
do not need the latter two steps in the UK, Germany, Japan, Russia and Taiwan Province. For
example, in the Taiwan Province of China, according to the Article 11(5) of the Labor Standards
Act, an employer can terminate a labor contract when a particular worker is clearly not able to
perform satisfactorily the duties required of the position held.30In Russia, if an employee is not fit
for the occupied position or job functions because of insufficient qualification according to the
results of professional attestation, the labor agreement can be terminated by an employer.31
2. The rule model and the standard model

Ying Jinkuai Mingque “Bushengren GOngzuo” Rending Biaozhun, (应尽快明确“不胜任工作”认定标准) [The
Standard of Incompetence should be Clear as soon as possible], Gongren Ribao (工人日报) [Worker Daily], Apr.
4,2017. http://media.workercn.cn/sites/media/grrb/2017_04/04/GR0301.
30
Labor Standards Act, http://law.moj.gov.tw/Eng/LawClass/LawAll.aspx?PCode=N0030001
31
Labor Code of the Russian Federation,
http://www.ilo.org/dyn/natlex/docs/WEBTEXT/60535/65252/E01RUS01.htm
29
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Considering the use of a legal rule or standard to govern employment termination, I take
summary termination as an example. First, I introduce the distinction between a legal rule and a
standard. Taking a speed signal as an example, “no driving over seventy miles per hour” is a rule
and “no driving at an unsafe speed” is a standard. Korobkin (2000) wrote that “rules establish legal
boundaries based on the presence or absence of well-specified triggering facts,” while “the
standards require adjudicators (usually judges, juries, or administrators) to incorporate into the
legal pronouncement a range of facts that are too broad, or too unpredictable to be cobbled into a
rule.”32 Schlag summarized the advantages and disadvantages of rules and standards33 as follows:

Table 2

The Rule-Standard Distinction

Rules

Standards

Advantage

Disadvantage

Advantage

Disadvantage

Certainty

Intransigence

Flexibility

Manipulability

Uniformity

Regimentation

Individualization

Disintegration

Stability

Rigidity

Open-endedness

Indeterminacy

Security

Closure

Dynamism

Adventurism

The summary termination system in Germany is a typical standard model. The first
paragraph of Article 626 in German Civil Code provides that “the service relationship may be
terminated by either party to the contract for a compelling reason without complying with a notice
period if facts are present on the basis of which the party giving notice cannot reasonably be

32

Russell B. Korobkin, Behavioral Analysis and Legal Form: Rules vs. Standards Revisited, 79 OR. L. REV. 23, 25
(2000).
33
Pierre Schlag, Rules and Standards, 33 UCLA L. REV. 379, 400 (1985).
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expected to continue the service relationship to the end of the notice period or to the agreed end of
the service relationship, taking all circumstances of the individual case into account and weighing
the interests of both parties to the contract.” 34 Under this general clause, German courts have
developed four criteria to help judge adjudicate whether the summary termination is legal: “First,
there has to be an objective reason, meaning that the employee has significantly breached the
contractual duties. Second, it must be likely that the employee will breach the working duties again
in the future (negative prognosis). Third, the employer’s interest to terminate the relationship
outweighs the interest of the employee. Finally, the termination must be ultima ratio, which means
no less restrictive means may be available.”35
Article 39 of the Employment Contract Law is a typical rule model that only permits six
instances of summary termination. As the Table 1 reveals, the disadvantage of the Article 39 is
that it lacks the flexibility and open-endedness. If an employee violates commonly-accepted
disciplines not covered in the Article 39, discharging the employee is more likely to be illegal, and
according to the Employment Contract Law, employees can obtain punitive damages or
reinstatement due to employer’s wrongful acts.
The disadvantage of a rule model can be elaborated by the following case. Last year, a very
controversial lawsuit about the summary discharge was adjudicated by the High Court of Beijing.
It is very rare for a high court to adjudicate a case because there is a very strict standard for a high
court to accept and hear a case in China. The scenario for this case is as follows: in 2013, Mr. Ding,
an employee in the branch of Alibaba Company, one of largest retail companies in the world,
requested a sick leave due to cervical spondylosis. After Mr. Ding came back to Beijing, Alibaba

34
35

German Civil Code, https://www.gesetze-im-internet.de/englisch_bgb/
MICHAEL MAGOTSCH & PASCAL KREMP, TERMINATION OF EMPLOYMENT 266 (Kirchner, et at. eds., 2010)
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Company fired him. Alibaba claimed that Mr. Ding provided fake evidences about the sick leave
and hid the facts of travelling in Brazil and materially violated the work rule.
Mr. Ding denied this accusation and filed the lawsuit for the company’s wrongful dismissal,
and district and intermediate courts in Beijing supported him. The intermediate court explained
that neither laws nor the work rule of Alibaba Company specified the vacation spots for sick leave.
Therefore, even though Mr. Ding went to Brazil, he did not violate the work rule or laws. In
addition, the necessity for Mr. Ding’s travelling to Brazil for treatment relied on evidence from
the hospital, rather than Alibaba Company’s subjective judgement. Based on these two reasons,
the intermediate court found Mr. Ding’s dismissal illegal.36
The High Court reversed this decision and argued that a good faith duty is the basic
requirement for an employee, and during the employment relation period, employer and employee
should mutually respect each other. Therefore, although the work rule did not prohibit employees
from traveling while on sick leave, employees’ behavior during a sick leave period should conform
to the reason for the sick leave. This obligation derived its origin from the good faith duty, even
though the work rule did not specify it. When the company asked Mr. Ding to submit materials for
the sick leave but Mr. Ding refused, violating employees’ good faith duty and disrupting the
normal working order in the workplace, the company had reason to legally discharge him.37
3 Lack of an exemption for small businesses

36

Jiesheng Ding v. Alibaba (北京阿里巴巴云计算技术有限公司与丁佶生劳动争议二审民事判决书), No. 1
Intermediate People's. Court of Beijing. See http://wenshu.court.gov.cn/content/content?DocID=94bd56d8-04f04913-a52f-f5744efc83d4
37
Jiesheng Ding v. Alibaba (北京阿里巴巴云计算技术有限公司劳动争议审判监督民事判决书), the Higher
People's Court of Beijing. See http://wenshu.court.gov.cn/content/content?DocID=c5f3b709-f3d6-42f7-b471a8350010ace2&KeyWord=%E4%BA%AC%E6%B0%91%E5%86%8D65%E5%8F%B7&from=timeline&isappinst
alled=0
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A former official in the Policy Division of Labor Department Jianfei Li noted that from the
establishment of new China, the legislature did not differentiate the scale of companies in the labor
law system when defining an employer.38In other words, big businesses and small businesses are
required to abide by the same labor law in China.
For small businesses, it is not fair to bear such heavy compliance costs. The priority of
small businesses is to survive in the competitive market. If the dismissal protection is too strict, it
will restrain small businesses’ operational flexibility. In addition, since the small businesses have
limited budget for legal compliance, they usually cannot afford to establish a professional legal
compliance system. A typical example is the work rule. According to the Employment Contract
Law, work rule should be formulated in a democratic way. In addition, the work rule should be
detailed because discharging an employee who committed misconduct needs relevant misconduct
punishment clause in the work rule as a legal basis for discharge. However, a small company
usually cannot afford to formulate a professional work rule through a complex democratic way.39
While we should encourage the small business to obey the law, we have to recognize
that small businesses play an important role in creating job opportunities and contributing to tax
revenues. As indicated by one report by the State Administration for Industry and Commerce,
small businesses contributed to more than 50% of taxation, more than 60% of GDP and a huge

Li Jianfei (黎建飞), Woguo Xiaoqiye Laodong Zhengce Fagui Chuangzhi Shishi, (我国小企业劳动政策法规的
创制与实施) [the Creation and Implementation of Labor law and Policy on Small Businesses], 5,Faxue Zazhi (法
38

学杂志) [L. Sci. Mag.],8 (1992).
39
Ni Xiongfei (仲雄飞), Woguo Jiegu Baohu Zhidu Dui Xiaowei Qiye Shiyong Ji Zhidu Wanshan (我国解雇保护
制度对小微企业的适用及其制度完善) [The Application of Dismissal Protection on the Small Business and Its
Improvement], 10 Shandong Shehui Kexue (山东社会科学) [SHANDONG SCO. SCI.] 170 (2015).

18

amount of job opportunities.40 Therefore, labor law should balance the employee protection and
economic development.
From the perspective of comparative law, many countries have exempted small businesses
from dismissal protections. For example, in America, the Worker Adjustment and Retraining
Notification Act of 1988 (the "WARNA") only applied to the companies with 100 or more
employees.41 In the Title VII and Americans with Disabilities Act (ADA), only if the number of
employees in an organization is 15 or above, will the employer be covered by the laws; and in
The Age Discrimination in Employment Act of 1967 (ADEA), the threshold number is 20.

4. Restrictions on fixed-term contracts
Theoretically, an employer can circumvent the law against abusive dismissal by signing a
short-term contract with employees or using labor dispatch model.
For the short-term contract, if an employee signs a one-year employment contracts with an
employer and later is found incompetent, it is not necessary for the employer to discharge the
employee. When the one-year contract ends, the employee must leave immediately. For employees
with good job performance, the employer will renew another fixed-term contract with him or her.
This loophole for the dismissal protection has been addressed by the Congress and the
Employment Contract Law designed two articles to restrain it. First of all, as Article 46 (3)
stipulated, if an employer signs a fixed-term contracts with an employee, when the contract ends,
the employer should pay the severance to the employee if the employer does not renew the contract.

Quanguo Xiaoxing Weixing Qiye Fazhan Qingkuang Baogao,(全国小型微型企业发展情况报告) [State
Administration for Industry and Commerce: the Report on the Development of Small business in China], Mar.31
2014, http://www.gov.cn/xinwen/2014-03/31/content_2650031.htm.
41
The concept of employee in this act did not include those who have worked fewer than six months in the last
twelve-month work period, and those who work an average of less than twenty hours a week.
40
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Second, as the Article 14 of the Employment Contract Law stipulated, if an employee has
consecutively concluded a fixed-term employment contract with the same employer twice and he
or she has not been found in any of the circumstances specified in summary termination or
incompetency termination, and if an employee proposes or agrees to renew the employment
contract, an open-ended employment contract42 shall be concluded, unless the employee requests
the conclusion of a fixed-term labor contract. Through these two methods, if an employer intends
to sign a fixed-term contract to circumvent the dismissal protection law, he or she will face other
additional economic burdens.

5. Less protection against discrimination
The antidiscrimination section in the dismissal protection law is very limited in China.
Article 42 of the Employment Contract Law stipulates that in the mass redundancy and the
termination by 30 days’ notice, employer cannot discriminate against a patient,43 a pregnant female
(a female employee in her pregnancy, confinement or nursing period) or an old man (an employee
who has been working for an employer continuously for not less than 15 years and is less than 5
years away from his legal retirement age).
The Employment Promotion Law44, which was passed in 2008 by the Congress, specified
that in the recruitment process, the employer cannot discriminate against applicants based on

42

The Article 14 of the Employment Contract Law defines an open-ended employment contract as a contract in
which an employer and an employee have agreed not to stipulate a definite ending date.
43
This included three situations: (1) is engaged in operations exposing him to occupational disease hazards and has
not undergone a pre-departure occupational health check-up, or is suspected of having contracted an occupational
disease and is being diagnosed or under medical observation; (2)Has been confirmed as having lost or partially lost
his capacity to work due to an occupational disease contracted or a work-related injury sustained with the Employer;
(3)Has contracted an illness or sustained a non-work-related injury, and the set period of medical care therefore has
not expired;
44
Zhonghua Renmin Gongheguo Jiuye Cujin Fa (中华人民共和国就业促进法) [Employment Promotion Law
(P.R.C.)](promulgated by the Standing Comm. Nat’l. People’s Cong., Aug. 30, 2007, effective Jan. 1, 2008)
STANDING COMM. NAT’L PEOPLE’S CONG. GAZ. (P.R.C.).
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gender, ethnic minority, disability, being the carrier of an infectious disease,45 or being a rural
migrant worker.46 However, these protections from this act have not been applied to the dismissal
process.

D. Explanations for the strict dismissal protections in China
1. The tradition of a planned economy
To investigate why such strict dismissal protections in China exist, I refer back to the
tradition of the centrally planned economy.
Though People’s Republic of China was established in 1949, the transformation of
capitalism to socialism was not completed until 1956. After 1956, a centrally planned economy
became the dominant economic system and the state-owned enterprise became the only type of
company in China. Under the centrally planned economy, one typical characteristic of employment
relations is the lifelong employment (iron rice bowl). Under the lifelong employment, employees
were assigned to factories after graduation and had no right of labor mobility. Unless workers
violated the criminal law, they could not be discharged. In other words, for employees who violated
workplace disciplines but not serious enough to warrant criminal penalties, factories cannot
discharge them.
This rigid employment relation was not helpful to establish a productive working climate
and stimulate employees’ incentives to work, since they did not fear of losing the job. After 1979,
China initiated an open and reform policy, and aimed to build a market-oriented economy. As one

45

Before a carrier of an infectious disease is confirmed upon medical test that he is cured or excluded from the
possibility of spreading the disease, he shall not take up the jobs, in which it is likely to spread the disease and which
are prohibited in laws and administrative regulations and by the health administrative department of the State
Council.
46
Rural migrant workers did not have “hukou”, a Chinese version of registration system, which make them cannot
get access to public services, such as health care, education, pension and subsidized housing.
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component of this reform, state-owned enterprises began to obtain much autonomy and could
decide employees’ wages or discipline policies through employment contracts. In terms of the
reform process, China chose a gradual way rather than a radical way. Compared with employees
in the era of iron rice bowl, an employee committing misconducts would be discharged, and this
could be regarded as good progress. However, it is still very hard for an employer to discharge an
employee nowadays. The classic example I discussed before, is that an employer is hard to
discharge an employee who has insufficient job performance.
In my opinion, this gradual reform to reduce dismissal protections can mitigate employees’
hostile and opposition to this reform because this reform broke their iron rice bowl and they were
fearful of losing jobs. They need more time to adapt to change.
2. The special background of the Employment Contract Law
It is understandable that during the transformation from the centrally planned economy to
a market economy, dismissal protections were very strict. Nowadays, the market economy in
China is mature, but dismissal protections in the Employment Contract Law in 2008 are still strict,
which is different from those in western countries with a free market economy.
Here, I argue that many events during the process of drafting the Employment Contract
Law made the Congress unwilling to loosen the rein on dismissal protections. First of all, China
has achieved great economic accomplishment in the past few decades, but employees’ lives have
not improved much. An extreme example is that, in 2007, when the Congress was drafting the
Employment Contract Law, more than 450 slave workers (many of them were maimed, burned
and mentally scarred) were rescued from Chinese brick factories47. People sympathized with their
hardship, and there was a voice that the economic development should not be at the expense of
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More than 460 rescued from brick kiln slavery, June 15, 2007, http://www.chinadaily.com.cn/china/200706/15/content_894802.htm.
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employees, resulting in a great pressure on the Congress. As the Congress reported, after the draft
was released to the public in March 2006, the Congress received more than 190,000 comments on
the draft,48and a huge amount of comments appealed for better protections for employees.
Second, the ALL-China Federation of Trade Union (ACFTU) played an important role
during the drafting process. In China, the ACFTU was a strong tie to the Chinese Communist
Party (CCP), and the chair of ACFTU is a member of Politburo, which is the highest leading entity
of the CCP. The chair of ACFTU is also one of the vice-chairs of the Congress and can exercise a
direct influence on the draft of the law. In contrast, the Chinese Enterprise Director Association
(CEDA), an association of employees, does not earn such a high status in the political circle in
China. In addition, during the drafting process, the American Chamber of Commerce (Am-Cham)
and European Union Chamber of Commerce (EU-Cham) also expressed their concerns on the draft,
but their political influences were limited. Overall, the power of the labor union prevailed in the
process of drafting, pushing the Congress to provide strict protections.
Meanwhile, since 2006, the President Jintao Hu and the Primary Minister Jiabao Wen
committed to creating a harmonious society, and “putting people first” became the priority of
government. The Conference of China Communist Party in 2006 endorsed this political doctrine.49
As a key component of building a harmonious society, the Employment Contract Law was
supposed to protect employees and restrain employers’ abusive power on the employment relation.
Therefore, Article 1 of the Employment Contract Law emphasized that one purpose of this act is
to protect the lawful rights and interests of employees and to build and develop harmonious and
stable employment relationships. Article 1 does not state that the law will protect employers’
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interests. As Article 1 stated the purpose of this law, the design of dismissal protection should obey
the purpose to impose more restrictions on employer.
In addition, Mary Gallagher argued this high labor standard in China is beneficial for the
central government in China. She argued that employment law in China is protective but
individualized. As the political system in China is decentralized and fragmented, the central
government is not able to monitor the enforcement of labor law by companies, or and cannot
monitor the inspection of labor law by local governments, either. Therefore, the Congress granted
employees a high labor standard and companies were pressured to comply with the law after they
were sued by employees.

E. The economic consequence of dismissal protections in China
Greater protection from dismissal decreases willingness to hire, with at least 3 different potential
consequences: 1) reduced output and economic activity, 2) shift to other forms of employment,
and 3) increased mechanization.
1. reduced output and economic activity
As discharging an employee is very difficult, employers have to be cautious on the
recruitment. After the passage of the Employment Contract Law, Yanyuan Cheng and Liu Yang
conducted a survey on 592 companies. 51.9% of companies responded that they are more cautious
on the recruitment. Among them, 28.5% of companies reduced the number of new employee; 15.2%
companies delayed the recruitment plan; 32.6% of companies chose other non-standard
employment like labor dispatch and part-time jobs; 3.4% of companies decided to extend
workhours to complete the production task.50

50

Cheng Yanyuan & Yang Liu (程延园，杨柳), Laodong Hetongfa Shishi Duiwoguo Qiye Renli Ziyuan Guanli
Yingxiang, (《劳动合同法》实施对我国企业人力资源管理的影响), [The Influence of Implementation of the
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In labor-intensive industries, employers were unwilling to hire more employees. For
example, Ping Huang collected data from financial reports of listed companies, and found that
dismissal protections against abusive dismissal had a negative effect on the hiring of laborintensive businesses. Since labor-intensive businesses were sensitive to the labor cost, the
increased dismissal protections made them downsize the number of employees.51

2. The rapid development of labor dispatch and outsourcing
The operational model of labor dispatch52 is that, after a labor dispatch company hires an
employee, the employee will be transferred to the use company according to the contract between
the labor dispatch company and the use company. The use company then retains the managerial
control on the employee in the work.
The labor dispatch model has many advantage. For example, if an employee is ill and has
to undergo surgery, the employer can hire a dispatched employee temporarily. When the employee
recovers from the surgery and comes back to his or her position, the employer can just return this
dispatched employee to the labor dispatch company without paying any severance. Therefore, the
employer can enjoy the flexibility of this employment mode. However, this model also has some
disadvantages for employees. For example, even though dispatched employees work in the same
position of a full-time employee, the salary of dispatched employees usually is less than the fulltime employee’s. In addition, dispatched employees usually had worse working conditions.

Employment Contract Law on Human Resource], 7 Jingji Lilun Jingji Guanli (《劳动合同法》实施对我国企业人
力资源管理的影响), [ECON. THEO. & BUS. MGM’T.] 66,70 (2010)
51
Huang Ping (黄平), Jiegu Chengben, Jiuyeyu Chanye Zhuanxing Shengji, (解雇成本、就业与产业转型升级)
[Dismissal Cost, Employment and Industry Transformation and Upgrading], 3 Nankai Jingji Yanjiu (南开经济研
究) [NANKAI ECON. STUD.] 79 (2012).
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The Chinses term, laowu paiqian (劳务派遣).
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Outsource is another non-standard model. Similar with labor dispatch model, the outsource
model is also a triangle relationship: the outsource company hires an employee first, and then send
this employee to a use company. The difference is that, under the labor dispatch model, the labor
dispatch company and the use company undertake the joint liability for any violation of law.
However, in the outsource model, only the outsource company will held liable for any violation of
law, and the use company will not undertake any responsibility.
Under the Employment Contract Law, the use of labor dispatch model was restricted. For
example, employees from a labor dispatch company should generally be practiced for temporary,
auxiliary or substitute job positions in the use company. The Employment Contract Law also
specified the obligations for the labor dispatch company and the use company respectively, and
they should held responsible jointly for violations of law.
Although the Employment Contract Law restrained the use of the labor dispatch, this nonstandard employment was still favored by many employers. A report from ACFTU in 2010 showed
that the number of dispatched employees has increased to 27 million,53 which accounts for nearly
20% of labor force in China.
Ying Jiang and Xin Yang’s research explained that the lower labor cost and flexibility of the
labor dispatch model attracts more employers to use it. For example, in China, when a fixed-term
employment contract ends and an employer does not want to renew it, the employer should pay
severance to the employee. However, under the labor dispatch model, when employees’ services
are no longer needed, a use company can simply return employees to the labor dispatch company
without paying the severance. The labor dispatch company only needs to pay a minimum wage to

Laowu Paiqian Biezouwai, (劳务派遣别走歪 ) [Do not misuse Labor Dispatch], Zhongguo Renda Wang (中国
人大网) [npc.com] (Nov. 11,2011) http://www.npc.gov.cn/npc/zgrdzz/2011-11/17/content_1680114.htm.
53
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the dispatched employee after this employee was returned. Then this employee would be sent to
another use company.54
Yanyuan Cheng and Liu Yang’s research, which I introduced above, also revealed this trend.
They conducted a survey on 592 companies, and 51.9% of companies responded that they were
more cautious on the recruitment after the passage of the Employment Contract Law. Among these
companies, 32.6% of them chose non-standard employment like labor dispatch and part-time
jobs.55
Baohua Dong mentioned one reason for the rapid growth of dispatched employee was that
employers wanted to circumvent rigid limits on dismissal.56 Ho and Huang thought it was an irony
that the Employment Contract Law was designed to advance worker rights, but the result was that
the act directly facilitated the abuse of labor dispatch.57
In 2012, to restrain the rapid development of labor dispatch employment, the Congress
revised the Employment Contract Law58 and imposed more restrictions on the labor dispatch. For
the same purpose, the Interim Provisions on Labor Dispatch (thereafter Labor Dispatch
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Provisions)59 were issued by the Ministry of Human Resources & Social Security to constrain the
development of labor dispatch. For example, the Interim Provisions stipulated the number of labor
dispatch employees shall not exceed 10% of the total number of employees.
After these regulations were implemented, the number of dispatched employees
dramatically decreased. However, another non-standard employment model, the outsource model,
grew quickly and began to replace the labor dispatch model. For example, in Nanjing City, the
number of dispatched employees decreased by 11.3% from 2016 to 2017. Meanwhile, the
outsource employee increased by 175% in the same period.60

3. Increased automation
For companies, to deal with the increased dismissal protection, another choice is to use
machines to replace employees. Former chief executive of CKE Restaurants Holdings, Inc. Andy
Puzder once noted “the problem at the retail level is when you increase the cost of labor it
accelerates the implementation of automation.61” In China, Yuanyuan Liu and Bin Liu collected
the data from listed companies in the manufacturing industry from 2004 to 2011, and found that
the increased labor cost resulted in a larger possibility of using machine in the companies.62
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III DISMISSAL PROTECTIONS IN AMERICA AND RELEVANT DISCUSSIONS
A. DISMISSAL PROTECTION IN AMERICA
1. The use of comparative study
Comparative study is not easy. Forty years ago, Otto Kahn-Freund warned that developing
countries should be cautious when they plan to enact new legislations transplanted from developed
countries. From the perspectives of economy and politics, there were too many differences
between developed countries and developing countries, and legal system should not be detached
from these contexts.63Estreicher also reminded us that language as well as cultural social context
were barriers to understanding the dismissal protection law in foreign countries.64
There are many differences between China and America. First of all, from the structure of
dismissal protection, in China, the dismissal can be classified into summary termination, mass
redundancy, the termination by 30 days’ notice and the termination by consent, which is totally
different from the American model, the general doctrine of employment at will and its exceptions.
In addition, China has a tradition of civil law system and the primary legal source is statute, while
America is a typical common law country and its primary legal source is case law.
In my opinion, despite the different structures and legal sources of dismissal protection in
America and China, American law is still a good reference for China. First of all,
antidiscrimination is a key component of employment law in America, but is ignored in China.
This was discussed in Tongxian Shen’s article but was not elaborated.65Second, even though the
dismissal protection is generally lax in America, in some specific areas, such as protections for a
whistleblower, there are many good reference for China. Last but not least, in America, many
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scholars have published papers on the impact of automation on employment,66 and understanding
the relationship between automation and labor protection can help China better solve the problem
of automation in the future.

2. The doctrine of employment at will
In America, the doctrine of dismissal is employment at will which means that, absent
express contractual or legal protections, an employer is free to discharge individuals no matter for
reasonable or unreasonable cause, or no cause at all.
The law of discharge in the United States began with the principles of the English common
law .67The principle of master and servant was that all the employment contracts were fixed-term
contracts and the length of term was determined by the contract. If there was no specific termrelated clause in the contract, the length of term was determined by local custom. This principle
could protect both parties from each other’s opportunistic activity. For example, in agricultural
production, most of work had been done in the harvest in the fall and there was little work in the
winter. Therefore, if a servant’s term in the contract was one-year, the master should retain the
servant in the winter. When a master wanted to discharge a servant, the master should offer
reasonable notice period or a just cause for termination. For a servant, he or she should obey the
legitimate and reasonable orders from the master; for instance, smoking was not permitted in the
workplace.
The employment law in early America followed the rule of master and servant in the
domestic and agriculture relations.

However, in the later 19th century, this rule became
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increasingly unfit for the employment relation. As the economy developed, an employer hired
more commercial employees in the factories, the master and servant rule was not fit for a new
managerial model. 68 Horace Wood, an American lawyer, published A Treatise on the Law of
Master & Servant in 1872, which was generally acknowledged as a signal that American style of
dismissal was mature. Wood wrote that “With us the rule is inflexible, that a general or indefinite
hiring is prima facie a hiring at will, and if the servant seeks to make out a yearly hiring, the burden
is upon him to establish it by proof…..It is an indefinite hiring and is determinable at the will of
either party, and in this respect there is no distinction between domestic and other servants.69”
Payne v. Western & Atlantic R.R. Co. 70 was a landmark case in 1884 on the employment
at will doctrine. The judge held that there was no presumption of a definite term of employment,
and any contract for an indefinite term was presumed to be “at will” that an employer was free to
discharge individuals no matter for reasonable or unreasonable cause, or no cause at all. The judge
emphasized that “trade is free, and so is employment.”71
3. Three exceptions to the employment at will doctrine
Today, many courts in the US still apply the doctrine of employment at will. For example,
in Wisehart v. Meganck,72 the judge affirmed the employment at will doctrine as the presumed rule
for dismissal and asserted that “the at will employment doctrine promotes flexibility and discretion
for employees to seek the best position to suit their talents and for employers to seek the best
employees to suit their needs.”
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However, from the 1950s, courts in America began to develop exceptions for the
employment at will. Take the Petermann v. International Brotherhood of Teamsters 73 as an
example. An employee called Petermann received a subpoena from the court to require him to
testify for his employer in a case. The employer asked him to perjure in the court, but Petermann
refused. After Petermann came back from the court, he was fired and then he sued the employer
for the wrongful discharge. The court supported Petermann’s claim and argued that perjuring in
the court would violate the criminal law. Therefore, firing Petermann due to his unwillingness to
perjure was a violation of public policy. So far, courts in America has developed three kinds of
exceptions for employment at will.
Public policy was recognized as an exception to at will employment. If a discharge violates
the public policy, this discharge is illegal. In the case of Danny v. Laidlaw Transit Services, Inc.,74
the judge stated that, the public policy exception included four situations: (1) employees refuse to
commit illegal conduct; (2) employees carry out a public obligations or duty; (3) employees
exercise a legal rights; (4) employees report the employer’s misconduct.
In terms of a public obligation or duty, the Gardner v. Loomis Armored Inc.75 can explain
it. In this case, a security guard of an armored truck named Gardner saw a women grabbed by a
criminal and left the truck to save her. After that, the company discharged Gardner for leaving the
truck unattended. Gardner sued the company and the court found this discharge was illegal because
encouraging citizens to assist those in need was a public policy, and thus, the discharge violated
the public policy and was illegal.
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The second exception is the implied contractual obligation. Although the employment at
will doctrine assumes the default employment contract is a non-fixed term contract, some
employers indeed sign a fix-term contract with employees. Under this contract, if an employer
promises to provide just causes when discharging an employee, the employer should obey this
promise.
Krizan v. Storz broadcasting Co.76 is a good example. The plaintiff was 55 minutes late
and did not inform the employer in time. The employer then discharged this employee, and this
employee sued the company. The judge found that, in the contract, employer promised that
employer can discharge employee if and only if he or she was disobedient and insubordinate. Being
late was not equal to disobedience or insubordination, and the employer broke his or her promise
in the contract. Therefore, the judge held that this discharge was illegal.
Similarly, if a company promised to provide just cause when discharging an employee in
the handbook, the company should comply with it.
The last exception to the at will rule is the implied covenant of good faith and fair dealing.
In the Mitchell v. Teck Cominco Alaska, Inc.,77the plaintiff induced a women with an occupation,
and this women complained about it to his company. The plaintiff was then discharged and sued
the company for the wrongful discharge. The judge supported the plaintiff and argued that, the
good faith duty required the company to treat employees with a basic fairness when the company
made an investigation. As the plaintiff demonstrated, there was evidence that the employer treated
him unfair. The first evidence was that the company came to ask for information about the
complaint less than five minutes every time. Another evidence of the employer’s unfairness was
that the company did not provide an opportunity to listen to his statements. The last evidence was
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that, another employee in the company who once committed a similar misconduct was not
discharged. Therefore, the discharge of the plaintiff violated the fairness principle.
In Delaware, the judge in Ulmer v. Home Depot Inc.,78stated that, there were four types of
breach of the covenants of good faith and fair dealing: “(1) where the termination violated public
policy; (2) where the employer misrepresented an important fact and the employee relied there on
either to accept a new position or remain in a present one; (3)where the employer used its superior
bargaining power to deprive an employee of clearly identifiable compensation related to the
employee’s past service; (4) where the employer falsified or manipulated employment records to
create fictitious grounds for termination.”
It should be noted that, not all courts jurisdictions in America the United States have
adopted all of these exceptions. As of now, 44 of the 51 jurisdiction have judicially recognized
public policy. State legislation in Florida, Louisiana, Maine, New York and Rhode Island protect
sall the activities contained within the public policy exceptions courts have adopted; meanwhile,
state legislation in Alabama and Georgia protects employees for performing many public duties.79
The implied contractual obligation as an exception was also widely adopted by 42 states.80 For the
implied covenant of good faith and fair dealing, there are 21 states that have adopted it.81

4. Statutes with dismissal protections
Although America has a common law tradition, today, there are many statutes in some
specific areas.
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In the federal level, National Labor Relations Act (NLRA) and Title VII are important acts
related to the dismissal issue. The NLRA protects employees who take part in union activities and
Title VII prohibits employers from firing employees on the basis of race, color, religion, sex and
national origin. After Title VII, the Age Discrimination in Employment Act of 1967 (ADEA)
protects employees aged 40 or older from discrimination on the basis of age in the discharge. The
Americans with Disabilities Act (ADA) prohibits discriminations against employees with
disabilities in the discharge. In addition, OSHA and FLSA have whistleblower protections on the
dismissal. If an employee engaged in any activity protected by the whistleblower protection law,
such as reporting a violation of law, the law protects him or her against the employer’s retaliatory
dismissal.
At the state and local level, there are also many statutes and ordinances related to the
discharge issue. For example, the Conscientious Employee Protection Act in New Jersey provided
that, when an employee reported his or her employer’s misconduct violating public safety, public
health or public welfare, or the employer has other cheat or inappropriate behavior, the law protects
the whistleblower against the retaliatory dismissal of the employer.
The Wrongful Discharge from Employment Act in Montana is the only state statute
focusing generally on dismissal protection. It stipulated that if an employer has no good cause to
discharge an employee, such a discharge is unlawful. This act also allows the economic
termination that, “disruption of the employer’s operation, or any other legitimate business reason”
are other important good causes for termination in the Montana. Puerto Rico, a territory of the
USA, promulgated the “Discharge Indemnity Law”. This law requires employers to pay severance
to discharged employees, unless an employer can justify the dismissal with a good cause.
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In addition, the National Conference of Commissioners on Uniform State Laws 82 offered
the Model Uniform Termination Act which can be a good reference for courts. The American Law
Institute83also provided the Restatement of Employment Law that courts can refer to. However,
by far, there has not been any state to adopt the Model Uniform Termination Act. The Restatement
of Employment Law was passed recently, and there is no signal that any court has cited it in the
judgement. The reason may be that the restatement sometimes takes radical positions that courts
do not accept.
Regarding mass redundancy, the Congress enacted the Worker Adjustment and Retraining
Notification Act (WARNA) to protect employees. If an employer has a plan of plant closing or
mass layoff, the employer should provide notification to employees 60 calendar days in advance.
Here, plant closing means the permanent or temporary shutdown of a single site of employment,
or one or more facilities or operating units within a single site of employment, if the shutdown
results in an employment loss at the single site of employment during any 30-day period for 50 or
more employees excluding any employees who have worked less than 6 months in the last 12
months or employees who work an average of less than 20 hours a week for that employer. Mass
layoff means a reduction not the result of a plant closing and results in an employment loss at the
employment site during any 30-day period for 500 or more employees, or for 50-499 employees
if they make up at least 33% of the employer's active workforce. Again, this does not include
employees who have worked less than 6 months in the last 12 months or employees who work an
average of less than 20 hours a week for that employer.
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5. Summary
However, from the perspective of comparative law, the protection against unjust discharge
in America is still very weak, which makes America stand alone in the western industrialized
countries. 84 In the UK, the Industrial Relation Act was passed in 1971 requiring employers to
provide a fair reason when discharging employees. The potential fair reason included the capability
or conduct of the work, or he or she was redundant, or he or she could not be employed without
breach of some statutory requirement.85Similarly, in France, a legal discharge requires a serious
and genuine cause.86 In Germany, a legal discharge requires a socially just cause.87 In Japan, as
the Labor Contract Law stipulates that, “a dismissal shall, if it lacks objectively reasonable grounds
and is not considered to be appropriate in general societal terms, be treated as an abuse of right
and be invalid.”88
The dismissal protection in Canada is more flexible than the UK’s, but is still much stricter
than the protection in America. In Canada, an employer may need just cause to dismiss an
employee. Meanwhile, if an employer cannot provide just cause, the employer can discharge an
employee without just cause as long as he or she provides reasonable notice to the employee, or
provides compensation in lieu of reasonable notice.
Last but not least, it should be noted that, although the overall dismissal protection in
America is very weak, the antidiscrimination section is very strong. There are many statutes on
antidiscrimination based on gender, race, age, disability, etc. This character was depicted in
Lipset’s book American Exceptionalism: A Double-edged Sword. Lipset summarized that the
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American exceptionalism can be depicted in five terms: liberty, egalitarianism, individualism,
populism, and laissez-faire liberty. Lipset emphasized that, the egalitarianism in the American
context means the equality of opportunity and respect, rather than equality of result or condition.89

B. A DISCUSSION OF DISMISSAL PROTECTION
1. The necessity of dismissal protections
1.1 The social background of the emergence of exceptions
For the emergence of exceptions for employment at will, there are many explanations. First
of all, the society increasingly recognized the inequality of bargaining power between employers
and employees in the employment contract. In the late 19th century when the employment at will
rule emerged, the dominant employer was small proprietor. Nowadays the large company
(especially the multinational enterprise) has become the dominant employer, far larger than the
employer of the late 19th century. When confronting large companies, employees’ status in
bargaining is much weaker than before, and their interests are more likely to be harmed,90 and thus,
employment at will rule is less fit to the employment relationship, and employees needs help from
regulatory interventions.
Second, the changed dominant industry also made the dismissal protection more necessary.
As manufacturing industry declined, more and more employees obtained jobs in the service section.
In the manufacturing industry, the skill was not interchangeable from an employer to another
employer, and skillful employees were not easy to be replaced with new employees. Therefore, to
retain current employees, employers were willing to provide dismissal protections. However, in
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the service sector, the skill requirement for an employee is not high, so employers are reluctant to
provide just cause to retain them. 91
In addition, the decline of unions made inequality of bargain power between an employer
and an employee even worse, as employees usually could get dismissal protections from collective
agreements. The Bureau of National Affairs issued a report in 1983 that, 94% of collective
agreements contained a "just cause" or "cause" provision 92 . However, the union has begun to
decline since 1950s. In 1950, 31.5% of non-agricultural employees were union members. In 1961,
the percentage decreased to the 30%, and then in 1982, for the first time, the percentage was less
than 20%. More and more employees lost the protections (including the just cause clause) of
collective agreements.

1.2 The defense for dismissal protections
These exceptions of at will also came along with many criticisms. Then, many scholars
opposed these criticisms and laid a theoretical ground for the dismissal protection.
Liberty of contract is a traditional defense for the employment at will. Epstein argued that,
freedom of contract advanced individual autonomy and promoted efficient operation of labor
markets.93It is similar to Adam Smith’s view that, people’s pursuit of their self-interest, “as if by
an invisible hand”, leads them to produce the goods and provide the services that promotes the
good of the society.
People may questioned that if there is no restrain on employers’ absolute power on the
employment relation, employers will abuse their rights. To response this question, proponents of
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employment at will argued that there were three mechanism (self-interest, reputational mechanism,
and employees’ freedom to exit) can prevent employers’ abusive behaviors.
The first mechanism is related to employers’ self-interest. If an employer arbitrarily
discharges a productive employee, the employer has to spend additional time and money to recruit
a new employee. Especially during a shortage of labor, to hire a qualified employee an employer
might need to pay a higher price. Therefore, any rational employer would be very cautious on the
discharge decision.
Reputational mechanism can be another tool to prevent employers’ arbitrary discharge.
Cable and Turban demonstrated that, if a company had a good reputation, job seekers would feel
pride to be recruited and sometimes they were even willing to accept lower wage to join the
company.94 In this sense, a good reputation is beneficial to an employer and the employer has
incentives to keep a good reputation. In addition, Epstein argued that, under the employment at
will, an employer can discharge an employee arbitrarily, however, the reputation of the employer
would be damaged, and would result in adverse economic consequence. Perspective employees
are less likely to apply for a position in a company treating employees badly. Current employees
may consider changing jobs to avoid being harmed by abusive behaviors; after all, “the best
workers will have the greatest opportunity”. Therefore, employers would consciously restrain their
arbitrary behaviors to keep a good reputation.95
Last but not least, under the employment at will rule, employees also can exit the
employment contract freely. As Epstein argued, this rule was beneficial for employees because it
can provide them a wait-and-see opportunity. Before an employee joins a company, he or she has
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little information about the company. If he or she finds this company is not fit for him or her, or
this company already has a big internal crisis, he or she can exit immediately.96
Many scholars challenged these arguments that support the employment at will.
First, these scholars disagreed that self-interest can prevent employers’ abusive behavior.
As Summers said, it is naive to believe employers will not abuse their power to discharge
employees.97 Sometimes, a discharge decision on an employee may be irrational. For example, an
employer may discharge an employee just due to personal dislike or personality conflict. 98
In terms of reputational mechanism, whether it is effective depends on many preconditions.
For example, a channel to spread the information is important for the reputational mechanism. If
applicants outside the company do not have sufficient information on an employer’s reputation,
they will still apply for the jobs. In addition, the supply and demand of labor in the market is also
important. If the labor force oversupplies, people will apply for a position no matter whether an
employer has a good or bad reputation. Finally, the function of reputational mechanism itself has
limitations. Regarding business transactions, Kadens once argued: “judging the reputation of one’s
potential contracting partners did not suffice to protect trade in a world in which too many
unmanageable risks threatened to unravel a precariously-extended credit network.” 99 For an
employer, if he or she is not concerned about the negative consequences in the future from cheating,
he or she will still conduct an abusive behavior.
Last but not least, although both employee and employer have freedom to exit the
employment contract, the influences on them are different. For an employer, discharging one

96

Richard Epstein, In Defense of the Contract at Will, 51 U. CHI. L. REV. 947, 969 (1984).
Clyde W. Summer, Individual Protection against Unjust Dismissal: Time for a Statute, 62 V A. L. REV. 481, 520
(1976).
98
Stewart J. Schwab, Life-Cycle Justice: Accommodating Just Cause and Employment at Will. 92 MICH. L. REV. 8,
26 (1993)
99
Emily Kadens, the Medieval Law Merchant: The Tyranny of a Construct, 7 J. LEGAL ANA, 251, 278 (2015).
97

41

employee is not a big loss. However, for employees, losing a job may make them fall into poverty.
Therefore, even if employees have freedom to exit, they will not leave the company unless there
is no other way.100 In any dispute, the percentage of an employee’s endowment at stake is greater
than the percentage of the employer’s endowment. This inequality of result from the exit right
should be considered.
Therefore, the three mechanisms (self-interest, reputation, and employees’ freedom to exit)
argued by proponents for employment at will rule do not always work. In addition, as new branches
of economics, the institutional economic and behavioral economics also contribute to the
theoretical support for dismissal protections.
Institutional economics provides new rationales for regulatory interventions on dismissal
protections, rationales such as informational asymmetry and transaction costs. For example,
information asymmetry is a serious problem in the employment relation. Employers have
experience evaluating employees since they are repeat-players in the recruitment process, while
employees usually do not have such experience. Levine argued that, before hiring, employees
cannot make sure that the employer would really provide job security. Therefore, the dismissal
protection law can increase the credibility of employer’s offers of job security because if an
employer fires employees at will, the employer would have to pay compensation.101
Behavioral economics offeres the endowment effect theory and the overconfidence bias
theory as well as self-serving bias theory to justify the dismissal protection.
The endowment effect is that people attach more value to things merely because they own
them. The application of this theory to dismissal protection emphasizes the psychological
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consequence of job security for employees. Schwab argued that when an employee has owning a
particular job, it becomes part of the employee’s endowment, and the employee forms a greater
attachment to it, which gives the job greater value.102 Davidov’s argument did not mention the
endowment effect, but he also pointed out that a job is important for an employee from social and
psychological perspective. He said: “It is an important part of our identity, and it plays a crucial
part in our quest for self-realization and in the shaping of our esteem. It is also an important social
relationships.”103
Overconfidence bias means “the belief that good things are more likely than average to
happen to us and bad things are less likely than average to happen to us.”104 Self-serving bias
means “actors often interpret information in ways that serve their interests or preconceived
notions.” 105 Applying these two theories to the employment relationship, people tend to feel
overconfidence on the long-term benefit and ignore remote hazards on the employment
relationship. In order to test whether employees have overconfidence on the dismissal protection,
Kim conducted a survey in Missouri, where an employee could be discharged for a cause or even
without any cause. Kim asked 337 participants about their perceptions toward this at-will rule. The
survey results showed that these participants have wrong understandings on dismissal protections.
For example, in a scenario that an employer discharged an employee due to his or her personal
dislike of this employee, 89% of respondents regarded this discharge as unlawful, while the fact is
that this termination was legal in Missouri. In another scenario of a retaliatory discharge for
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reporting theft by another employee to supervisor, 79% of participants perceived this as a wrongful
discharge, but this discharge was legal, too.106Based on this survey, Kim confirmed that employees
usually overestimated the degree of job protections provided by the employment law and believed
that they have far more rights not to be discharged without good cause. 107 Sunstein also
commented that these two theories can provide some clues for the survey result that people tend
to be optimists, and their opinions toward what the law is tend to reflect their opinions on what the
law should be.108

2. The potential negative impacts of dismissal protections
2.1 The tradeoff between equality and efficiency
As many scholars argued the job security provision is beneficial for employees, another
groups of scholars suspected that these protections harm the economy.
The first question is about the relationship between equality and efficiency. As the
dismissal protection will restrain employers’ autonomy on the employment decision, will dismissal
protection decrease the productivity and increase the labor cost?
Bird and Knopf selected bank industry as unit of analysis. They collected the information
from Commercial Bank Database, such as the wage information. And then they collected the
information about the exceptions for employment at will in 50 states. The statistical result showed
that, the implied contract exception had a positive relation with the increase of labor cost.
Specifically, if courts in a state adopted this exception, the average labor cost for an employee
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increased 300 dollars. However, the author pointed out that, it was not necessary to exaggerate the
impact of dismissal protection on the cost. First of all, there was no significant relation between
dismissal protection and capital cost. Second, although dismissal protection contributed to
increased labor cost, this increase was very mild, and the impact only appeared the first year after
the state adopted the exception. There was no evidence that dismissal protection had a long-term
impact on the labor cost. Nevertheless, if a state planned to adopt the exception, it should consider
the negative influence of dismissal protection on the company in advance. 109
Autor et al. used lawsuits of wrongful-discharge in the state courts in the US from 1970 to
1999 to examine the relation between dismissal protection and productivity. They found that after
companies implemented dismissal protections, companies experienced a decline in total factor
productivity. However, authors also pointed out that the view that dismissal protection would
reduce the productivity is not conclusive and was open for more research.110
2.2 The relationship between dismissal protections and employment situation
As the dismissal protection may increase the labor cost and decrease productivity, another
series research explored whether dismissal protection decreased employment.
In Autor et al’s article, they found that the dismissal protection reduced employment
flows.111This finding is consistent with Lazear’s research on the dismissal protection in European
countries finding that the job security provisions would reduce the employment.112
The relationship between dismissal protection and development of non-standard employment
has also been demonstrated in the research. Autor collected the data from the Census Bureau’s
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County Business Patterns (CBP), the Bureau of Labor Statistics State and the Area Employment
Statistics. He found that among the three exceptions to the at will rule, the good faith exception
and public policy exception did not have significant effects on the rapid growth of the outsource
employment In contrast, the implied contract exception had a positive significant influence on the
development of outsource employment. The author commented this finding was an irony. The
purpose of the adoptions of these exceptions was to provide more protections for employees.
However, the result showed that full-time employees lost their employee status and cannot enjoy
the dismissal protection any longer. In the end, the author pointed out that the conclusion may not
be absolute and this was still an open question.113
The finding of Miles’s research is consistent with the result of Autor’s research. Miles
collected the employment and unemployment data from the U.S. Bureau of Labor Statistics, and
collected temporary help service industry 114 data from Standard Industrial Classification from
1965 to 1994. The panel data and log regression method were used. The result showed that, all
these three exceptions increased the number of temporary employees, and among three exceptions,
the effect of the implied contract exception was the most obvious.115

VI. A PROPOSAL FOR REFORM
A. ADD ANTIDISCRIMINATION AND ANTIRETALIATION PROVISIONS
1. Antidiscrimination
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As I discussed above, insufficient attention has been paid to antidiscrimination provisions
in China’s dismissal protections. However, in the judicial practice, courts have to deal with
dismissal lawsuits related to discrimination. Judges have adjudicated these lawsuits according to
the current framework of dismissal protection law rather than the antidiscrimination theory.
Take a sexual orientation case as an example.116Mr.C117 was a transgender person and was
recruited by a health checkup company. The HR department complained that he dressed like a gay
person and looked “unhealthy” that damaged the image of the company. A few days later, Mr.C
was discharged. The company argued that MR. C had insufficient performance; his dress did not
fit with the company; and he was absent from work. Mr. C then filed a lawsuit in the district court.
Essentially, this is a discrimination case. The company discharged Mr. C because he dressed
like a gay person, and other reasons such as incompetence was a pretext for the termination.
However, because the antidiscrimination law is lacking in China, the district court simply held that
the dismissal was illegal because the company failed to justify for any of the above dismissal
reasons.
However, if the company had successfully asserted any of the above dismissal reasons, it
would have been hard for the employee to win the case. To provide a legal basis for the
antidiscrimination lawsuit, adding an antidiscrimination section in dismissal system is an urgent
matter for the legislature. Here, the antidiscrimination law in America can be a good reference.
First, the coverage of antidiscrimination law should be defined in China. A systematical
antidiscrimination law has been established in America. The most important federal laws are Title
VII, which prohibits discrimination on the basis of race, color, sex, religion, and national origin.
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Then, the age discrimination is prohibited in the ADEA, and the disability discrimination is
prohibited in the ADA. In addition, discrimination on the basis of sexual orientation or gender
identity is banned in many states118. In my opinion, sexual orientation or gender identity issue is
still a taboo topic in China, and thus, the antidiscrimination law may not cover them. Meanwhile,
other factors such as race, color, sex, religion, national origin, age and disability should be covered
in the antidiscrimination law. Actually, discriminations on the basis of the race and national origin
are rare in the current situation in China, and discriminations on the basis of gender, disability, and
age are more common. Especially, in the mass redundancy cases, the age discrimination occurred
often that employers prefer to retain younger employees and discharge older employees 119.
Then, the rule of standards of proof should be determined. In America, the discrimination
usually is classified into disparate treatment and disparate impact. The disparate treatment requires
a showing of discriminatory intent. Meanwhile, disparate impact does not require a showing of
discriminatory intent, but need to demonstrate that a neutral policy that results in a discriminatory
effect cannot be justified by job-related and business necessity.
For the disparate treatment, a hard point is discriminatory intent. Sometimes, an employer
may have two or more motivations simultaneously, one legitimate and one illegitimate. In the case
Price Waterhouse v. Hopkins120 , which was brought under Title VII, the Supreme Court set a rule
of burden of proof for the mixed-motive case. An employee should first demonstrate at least she
was discriminated by an illegal motive, and then the employer should demonstrate that even though
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the decision was not influenced by the illegal factor, the employer would make the same decision121.
In 1991, the Amendments to Title VII passed by the Congress partially codified and partially
superseded the Supreme Court’s decision in Price Waterhouse.
An unlawful employment practice is established when the complaining party
demonstrates that race, color, religion, sex or national origin was a motivating
factor for any employment practice, even though other factors also motivated the
practice. 42 U.S.C.A. 2000e-2(m).
Then, if the employer can demonstrate it would have taken the same action in any event,
the remedies for the employees are limited. The court may grant declaratory and injunctive relief,
and attorney fees and costs to the employee, but shall not award damages or issue an order
requiring any admission, reinstatement, hiring, promotion or payments of back wage. 42 U.S.C.A.
2000e-4(g)(2)(B).
It should be noted that the Congress did not make the same amendment in the ADEA.
Therefore, in the case Gross v. FBL Financial Services, Inc.,122 the Supreme Court argued ADEA
should have owned a different rule of burden of proof that ADEA requires more than simply
showing that age was a motivating factor. The Supreme Court hold that, in the age discrimination
case, an employee should demonstrate that age was a “but-for” cause of the employment decision
by a preponderance of the evidence.
How to demonstrate an employer had a discriminatory intent is also a key question.
Sometimes, an employee can collect verbal evidence and the spoken words of the employer can
directly explain his or her discriminatory intent. However, most of the time an employee had to
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depend on circumstantial evidence. In 1973, the Supreme Court set the circumstantial evidence
rule in the case McDonnell Douglas Corp v. Green.123 For an employee (plaintiff), the first step is
to establish a prima facie case of discrimination. As articulated in McDonnell Douglas, the
evidence about the discrimination includes: (1) he or she belonged to a racial minority; (2) he or
she applied for the vacancy and was qualified; (3) although he or she was qualified, the application
was rejected by the employer; (4) the employer continued to seek applicants with the same
qualifications that the plaintiff had. This basic prima facie case is modified to match other kinds
of challenged decisions (e.g., terminations) and other prohibited factors (e.g., sex, religion, age,
disability, etc.). The second step is that the employer should demonstrate the employment decision
is legitimate, for example, the decision was based on a business necessity. In the last step, the
employee seeks to demonstrate that explanation from the employer was a pretext. In fact, most
courts interpret McDonnell Douglas to be the equivalent of but for causation because if the plaintiff
shows that the employer’s argument is pretextual, the plaintiff has proven that the “real” reason
was discrimination on the basis of sex, race, etc.
A second form of discrimination that is recognized in American law is known as “disparate
impact. An employer may not have intention to discriminate against particular employees, but his
or her actual behavior may negatively influence the minority group. In this situation, it is not
necessary for an employee to demonstrate the employer has an intention of discrimination. Instead,
as long as a facially neutral policy de factor leads to a negative result, the employees can file a
lawsuit.
The early case about the disparate impact is Griggs v Duke Power Co..124 In this case, Duke
Power planned to promote many employees through internal exams. The result showed that, 58%
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of white employees passed the exam, meanwhile, only 6% of black employees passed the exam.
The Supreme Court pointed out that, the different result between white employees and black
employees stemmed from the history of segregated education. In history, white men received a
better education than black men. Therefore, when white man and black man took the same exam,
it was no surprise that less black men passed the exam than white employees. Therefore, the
Supreme Court hold that the exam was unequal for the black man and that the employer could not
prove that the exam was job-related and a business necessity. In 1991, Congress codified the
disparate impact standard in Title VII.
An unlawful employment practice based on disparate impact is established under
this subchapter only if—
(i) A complaining party demonstrates that a respondent uses a particular
employment practice that causes a disparate impact on the basis of race, color,
religion, sex, or national origin and the respondent fails to demonstrate that the
challenged practice is job related for the position in question and consistent with
business necessity. 42 U.S.C.A 2000e-2(k)(1)(A)(I).

2. Anti-retaliation protection for whistleblowers
A whistleblower is a person who exposes any kind of information or activity that is deemed
illegal, unethical, or not correct within an organization that is either private or public. For example,
in America, the Occupational Safety and Health Act protects employees from retaliation by
employers taking "adverse action" against employees who report injuries, safety concerns, or other
protected activity.
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The whistleblower protection is lacking in China, and should be added into the dismissal
protection. If the Congress adopts a whistleblower clause in the dismissal protection law in the
future, the following questions should be noted.
The first question is the content and the procedure of the report made by employees. In
America, the content of the report is a company’s violations of law. In addition, a few states
mandate that reports can include violations of professional ethics. For example, in Pennsylvania,
a protected report not only includes violations of statute or regulation, but also includes violations
of public interest or professional ethics.
In terms of the procedure of reports, theoretically, there are many ways to submit the report.
For instance, employees can announce in a press conference, or submit a report to media, or submit
a report to higher authorities. However, most of the states in America have specified that the
permitted procedure is to submit the report to the government or public sector. Here, it should be
noted that the definition of public sector varies in different states. In many states, the public sector
only refers to administrative agency in the federal and state level, while in another group of states,
the public sector includes judicial and legislative agencies as well as the administrative agencies.
A controversial issue is whether employees must initiate an internal investigation before
submitting the report to high authorities. For example, in Maryland, according to the Health Care
Worker Whistleblower Protection Act, before submitting the report to a higher authority, a
healthcare employee must at least report his or her suspicions internally. In contrast, also in
Maryland, according to the Maryland Occupational Safety and Health Act, there is no prerequisite
procedure on internal investigation, and whistleblower can submit the report to an external
organization directly.
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B. REFORM OF DISMISSAL PROTECTIONS
1. Why reform is need?
1.1 Standard employment is in danger
In contemporary China, a trend is that standard employment is replaced by non-standard
employment such as labor dispatch, outsource, and gig platform, and even replaced by machines.
Before the Employment Contract Law was enacted, Baohua Dong argued that, the labor
standards in China are too high. The Chinese government should focus on regulating minimum
labor standard, and a more realistic standard would be easier to be implemented and enforced.
Meanwhile, the government should extends these standard more broadly to include non-standard
employment such as dispatched employees and part-time employees.125
However, the legislature did not adopt his suggestions. Instead, the Employment Contract
Law increased the dismissal protection. As I discussed in the Chapter II, a negative effect of the
Employment Contract Law on employment was that labor dispatch and outsource were more
broadly used by employers. The rapid development of non-employment means more and more
workers cannot enjoy the labor protection that a full-time employee should have.
The fast growth of the gig economy brings about a new non-standard employment model.
Take the ride sharing as an example. People who own a car and have driver licenses can apply and
become Uber drivers, and after the applications are approved, drivers can start their own business.
In other industries such as the delivery industry, gig platforms are also popular. In China, a report
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by the State Information Center showed that, the number of service providers in the gig economy
was 60 million in 2016. 126
It should be noted that the gig economy is unfriendly to the gig workers. The gig platforms
such as Uber and Grubhub regard their workers as independent contractors rather than employees,
and thus, workers do not have any right that only a “real” employee can obtain.
In the chapter 2, I also discussed that the heavy dismissal protections created an incentive
for employers to replace labor with machines. People should not underestimate the negative effect
of automation on the employment. Acemoglu and Pascual analyzed the effect of the increased
usage of industrial robots between 1990 and 2007 on local labor markets in the United States, and
estimated that “one more robot per thousand workers reduces the employment to population ratio
by about 0.18-0.34 percentage points and wages by 0.25-0.5 percent”.127
A new study by the McKinsey Global Institute estimates that between 400 million and 800
million employees could be displaced by automation and are likely to be unemployed by 2030 in
the world 128 . In another study, estimating that 702 detailed occupations could be probably
computerized, Frey and Osborne predict that about 47 percent of total US employment is at risk
of being replaced by machine.129

1.2 Cover more workers by dismissal protections
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I argue that to let more workers be covered by dismissal protections and other labor
protections, the dismissal protection should be slightly decreased. The first reason is that, a slight
decreased protection at least provides a possibility that companies will not choose non-standard
employment. I am not arguing that after the labor standard is decreased, all the companies will use
standard employment rather than non-standard employment. I just emphasize that, if labor
protections are too heavy for standard employment, companies will seek various ways to
circumvent labor protections, such as the labor dispatch, the outsource model, and even automation.
The causal relation has been demonstrated by a lot of literature that I presented in Chapter III.
The second reason is that, after all, the dismissal protections in China are higher than in
other OECD countries. Therefore, there is room for decreasing the labor protection slightly. Based
on these two reasons, I conclude that the dismissal protection could be decreased slightly and
gradually in China.
Actually, there are many discussions about how to decrease the labor protection in the era of
the gig economy and automation in the United States. When discussing the employee status of
Uber drivers, Lobel argued that, in the traditional employment, the benefits such as health care and
pension were attached with the employment relation. He proposed a reform that these benefits
should be detached from the employment relation, and then be supported by taxation. Therefore,
as the burden of employment relation decreased, this reform can encourage employers to adopt
standard employment in which employees can enjoy various employment protection.130
Estlund argued that protections for employees can be categorized into two types based on
whether a protection has a logical relationship with employment. The first type of protection stems
from the employment relation. For example, an employer’s retaliation on a whistleblower results
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from an employment issue, and the whistleblower’s interest is harmed by this employment
decision. In this case, employment law should prohibit this retaliation, and deter the retaliation by
economic punishment on employers to protect whistleblowers. The second type of protection has
no logical relationship with the employment, such as health care. As Estlund argued: “employers
bears no causal responsibility for the health care needs of workers or their families; and there is no
deterrent logic in requiring employers to bear a portion of employees’ health insurance costs.”131

2. The detail of the reform proposal
2.1 Reduce legal requirements for discharge
As introduced above, if an employer decides to discharge an incompetent employee, the
employer has to meet three requirements. The first requirement is that the employer should
demonstrate this employee is incompetent. The second requirement is that the employer should
demonstrate this employee has obtained more training or has been transferred to another position.
The third requirement is that the employer should demonstrate that this employee still lacks good
job performance. In addition, although an employer can choose to provide a training or transfer
the employee to other position, local regulations in Chongqing City132 and Shantou City133 require
the employer to provide training as a mandatory obligation.
In my opinion, whether a company provides a training to employee is the company’s
business decision. If the business decision is reasonable, the court should respect this decision. As
a commercial entity, company may provide some professional trainings on advanced technology
to improve employees’ productivity, but has no obligation to provide basic training for the job. It
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is an obligation of an employee to master a basic skill and complete the task, or he or she would
be discharged. Otherwise, government should provide more training programs for employees, to
help them complete the task after they join companies.
As I mentioned above, in the UK, Germany, Japan, Russia and Taiwan Province in China,
discharging an employee does not require training as a prerequisite. In Japan, when courts
adjudicate whether the discharge on an incompetent employee is reasonable, courts will consider
whether an employer has provided any assistance to an employee, including education and training,
134

but providing assistance is not mandatory.

2.2 An exemption for small businesses
As I discussed above, in China, small businesses should be exempted for parts of dismissal
protections.
The exemption can be classified into substantive aspect and procedural aspect. In my
opinion, the substantive exemption is too controversial, and the substantive aspect of dismissal
protections should not be exempted now. In contrast, at least the dismissal procedures of work rule
formulation and labor union notification could be exempted for small businesses.
The first procedural requirement is the formulation of a work rule. As the Employment
Contract Law required, every company should formulate a work rule in a democratic way, and the
work rule should be detailed because discharging an employee who committed a misconduct needs
a relevant clause in the work rule as a legal basis for discharge. However, a small company usually
cannot afford to formulate a professional and detailed work rule through a complex democratic
way. And for small companies to survive in the market they need more operational flexibility.
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Therefore, I argue this procedural requirement should be exempted for small businesses, and
thereby, small businesses can obtain more autonomy and save compliance costs.
Xiongfei Ni argued that the procedural requirement should be exempted, indicating that
employer should not be required to inform the dismissal decision to the union.135 For example, in
a small company that only hires 10 or 15 employees, the employer usually has a good relations
with all employees and is familiar with them. I agree with this opinion. The employer and
employees can settle the dispute individually and privately, and it is not necessary for these
employees to organize a labor union to bargain with the employer.

2.3 Severance payments
The function of severance pay is to help employees reduce the financial disadvantages
caused by the dismissal136. As I introduced above, in China, the severance is based on the number
of years worked with the employer at the rate of one month’s wage for each full year worked. Any
period of not less than six months but less than one year shall be counted as one year.
Comparing with other western countries, the calculation standard of severance in China is
much higher. In Germany, although the law did not regulate the calculation of severance payment,
a general rule existed that employer should expect severance payments of about 0.5 monthly
salaries per year of work137. In the UK, the calculation of severance payment is more complicated.
An employee can get half a week’s pay for each full year if he or she is under 22; He or she can
receive one week’s pay for each full year if he or she is 22 or older, but under 41; He or she can
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receive one and half week’s pay for each full year if he or she is 41 or older138. Even in Japan139
and America, severance pay is not mandated by any act, and whether an employee can receive the
severance is dependent on company's policy.
Therefore, there seems to be a room for a decrease in the standard severance payment. For
example, Germany’s severance package is that the payment is nearly 0.5 monthly salaries per year
of work, which may be a more appropriate standard for China.
3. Note: risk-bearing capacity of employees
A weaker dismissal protection means more employees would be discharged than before.
Therefore, the unemployment insurance is much more important for employees to get through the
hard time.
In the era of a planned economy, unemployment insurance did not exist because all
employees were offered a lifetime position by state-owned enterprises. After the open and reform
policy was implemented in 1979, state-owned enterprises obtained more autonomy on the
discharge decision. Therefore, an unemployment insurance was urgent for China as employees
could be discharged.
In 1986, the Provisional Regulations on Institution of Labor Contract System in StateOwned Enterprises was issued by the State Council, but as the title of regulation revealed, the
participants in the insurance were limited to employees in state-owned enterprises. In 1998, a new
version, Regulations on Unemployment Insurance, was issued by the State Council, and thereafter,
employees in both private companies and foreign-funded companies have been covered by the
insurance.
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According to this regulation, to be eligible for the insurance benefit, there are three
conditions for an employee: the employees and employer have paid into the unemployment fund
for at least for one year; the termination is involuntary; the employees have undergone
unemployment registration and have requested new jobs. The amount of unemployed insurance
benefit is decided by provincial government, and the principle is that the amount of the benefit
should be under the threshold of local minimum wage, and above the standard of local minimum
living standard guarantee for urban residents.
However, this regulation still has two big problems. First of all, the rural migrant
employee140 is not covered by it. Second, there is no national network interconnection in current
China. In 2017, a draft of revision on Regulations on Unemployment Insurance was released to
the public by the Department of Human Resources and Social Security. In this draft, the
government promised to expand unemployment benefits to rural migrant employees and establish
a national network interconnection. It is believed more employees would be covered and it is more
convenient for an employee to receive the benefit when he or she moves to other city. A wellestablished unemployment insurance can provide employee confidence that the alleviation of
dismissal protection will not harm their interests.
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